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Mission Impossible RBSOIUtIO“ Of a case
| with a Medicare
Claimant?

¢« Sig ed into law the Medicare, Medicaid, and SCHIP
Extension Act of 2007 (MMSEA or the act). The act
protects Medicare’s interests in personal injury matters




when a plaintiff is a Medicare beneficiary.
See 42 U.S.C. §1395y (b)(8). Section 111 of
the MMSEA contains reporting require-
ments that, if not followed, could lead to
civil penalties and fines. Under the new
rules, all insurers with respect to liability,
no-fault and workers’ compensation, as
well as self-insurers (collectively referred to
as responsible reporting entities, or RREs),
will be required to determine whether a
claimant is entitled to Medicare benefits.

Where Do We All Begin?
Is your clientan RRE? Your clientisan RRE
if it funds and pays, in whole or in part, a
settlement, judgment, award or other pay-
ment to a Medicare beneficiary. An entity
is not considered an RRE simply because
it reimburses another entity that has paid
a settlement, judgment, award or other
payment on its behalf, unless that reim-
* bursement is to a third-party adminis-
trator or results from a private settlement
agreement. If a client has a deductible plan
and usually pays settlements directly to a
claimant, then it is considered an RRE. If
a client simply reimburses an insurance
carrier for making payments on its behalf,
then that insurance carrier is the RRE.

Starting July 1,2009, all RREs must track
and report claims to determine whether an
injured claimant is a Medicare beneficiary.
In a March 20, 2009, alert, the Centers
for Medicare & Medicaid Services (CMS)
delayed implementing the Medicare Sec-
ondary Payer (MSP) reporting process by
three months, until January 1, 2010. How-
ever, RREs must report retroactive to July
1,2009.

This article will use a real-life fact pai-
tern to highlight the practical, step-by-step
reporting requirements. The CMS recently
published a User Guide (Version 1.0) that
does a relatively good job of setting forth
what is required of RREs; however, the
practical effects of complying with the
requirements have many confused. See
hittp://www.cms.hhs.gov/. This article seeks to
identify the contingent liabilities created
by MMSEA’s implementation in conjunc-
tion with established MSP rules and to clar-
ify, when possible. The inset accompanying
this article is a recommended protocol or
checklist that all RREs should consider
using as part of their claims-reporting sys-

“tems. (See page 13.)

The Phone Call

Tt is late in the afternoon at your law office
and the phone rings. Mary Ellen, a long-
time client, has a question about a seitle-
ment she wants to close before the end of
the quarter and wants your advice. She tells
you that she has been working on a case for
several months in which the claimant sus-
tained a knee injury. The claimant, Tommy,
has not quite recovered from his slip and
fall accident, but he is a bit tired of the pro-
cess and wants Mary Ellen to make an offer
to him. He is not represented, stricken with
terminal bone cancer and is over 65 years

old. Mary Ellen would like to settle the case, .

but she is hesitant. She has heard recent
rumblings about Medjcare and liability set-
tlements and wants to know if she can set-
tle the case with Tommy, pay the money to
him, and close the file. Mary Ellen tells you
her common practice is to include in the
release that a claimant is responsible for
any lien issues, including Medicare’s reim-
bursement amount. She is thinking of hav-
ing you draft the settlement agreement and
wants your opinion on whether she should
proceed. What do you teli her?

The answer is not easy. The bestadvice s
to say “it depends,” because rules regarding
the reimbursement of Medicare are cum-
bersome, lack finality and work against
long-established settlement practices. It
is likely that the case will not settle within
Mary Ellen’s desired time frame, unless
she has been proactive with the CMS from
the outset. Even so, it is still question-
able whether she would be able to distrib-
ute the settlement proceeds and close the
file without incurting any contingent lia-
bility. The CMS demands to be made whole
without regard to fault apportionment,
which decreases net recovery, or sometimes
results in no recovery at all, for the Medi-
care beneficiary of Tommy’s tort claim.
Furthermore, a regulatory requirement
that everyone involved in the settlement—
plaintiff attorney, defense attorney, insur-
ance carrier, or self-insured—share equal
responsibility to protect Medicare, which
creates a “chilling effect” on settlements

and requires implementing burdensome

practices to minimize exposure.
Consequently, tort cases that involve a
Medicare beneficiary need to be handled
differently from all other personal injury
claims. The contingent liabilities that will

develop from the MMSEA’s implementa-

tion will trigger an unequal treatment of

the Médicare benei?ciary claimant com-
pared with any other tort plaintiff. The

MMSEA’s impact will delay the.distribu-

tion of settlement proceeds under the cur-

rent framework of MSP law because finality
is a challenge.

The contingent liabilities that anyone
connected with the settlement involving a
Medicare beneficiary personal injury set-
tlement are:

+ Fines and penalties;

. Reimbursement of &MS through legal
action; :

« Medicare’s interest concerning the treat-
ment of post-settlement medical costs;
and

+ Private cause of action under the MSP.

Fines and Penalties
The MMSEA has teeth. An RRE adminis-
tering workers’ compensation, general lia-
bility and no-fault claims is required to
electronically report any settlement, awazd,
judgment or other payment to the CMS.
Failure to follow the MMSEA’s require-
ments will subject the RRE to civil pen-
alties of $1,000 for each day that a claim
report is untimely; the penalty is separately
applied to each claim that is not reported.
The RRE must be able to identify the
claimant as a Medicare beneficiary before it
can report electronically to the CMS. To do
s0, the RRE can ask the claimant, but is not

 able to rely on the response, and, therefore,

must secure a Social Security number to
query the CMS for verification. It would be
extremely beneficial, and fair, for the CMS
to consider adding a “safe harbor” provi-
sion. The reporting requirements need an
amendment that applies to the RRE that is
not told the truth about whether a particu-
lar claimant is receiving Medicare.

A claimant is not obligated to pro-
vide his or her Social Security number
unless litigation is pending, and the claim-
ant in the hypothetical described above,
Tommy, could properly withhold his pri-
vate information. The settlement should
not occur without the Social Security num-
ber, because if Mary Ellen did make a set-
tlement “payment” her insurance carrier or
self-insured plan will be defined as the “pri-
mary plan” under the MSP and the report-
ing obligation will automatically trigger.
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However, since the reporting cannot occur
without a Social Security number, the “pri-
mary plan” is subject to significant penal-
ties and fines because it cannot report.

Privacy Violations and Bad Faith

Private information must be protected.
Assuming that Mary Ellen was able to col-
lect the Social Security number, does she

extrerne[y |
heneficial, and fair, for the |

CMS to consider adding a
“safe harbor” provision.

have appropriate policies in place to protect
it from accidental disclosure? Although the
CMS program direction for MMSEA §111
mandates that the RRE collect the Social
Security number, the RRE is not insulated
from privacy liability under that law. The
RRE has additional exposure to address.
Furthermore, the RRE is under a con-
tinuing responsibility to report all claims
involving a settlement, award, judgment
or other payment to a Medicare beneficiary.
Throughout the life of a personal injury
claim, the RRE must check and check again
to determine if a claimant is a Medicare
beneficiary, until the claim is closed. The
RRE will be liable for fines and penalties
even if it is unaware that it is dealing with
a Medicare beneficiary. There is no equal
obligation on the part of the Medicare ben-
eficiary or his or her representative. Under
the MMSEA, the obligation to identify the
Medicare beneficiary rests solely with the
RRE. In situations in which a claimant is
not a Medicare beneficiary, it is prudent to
have protocols in place to ensure that the
claimant is checked periodically for Medi-
care status throughout the life of the claim.
(See the inset accompanying this article on
p. 13). This practice will increase the likeli-
hood of accurate reporting to the CMS and
mitigate fines or penalties that the CMS
could potentially assess against an RRE.
Another area of contingent liability con-
cerns the application of a state’s “Fair Claim
Practices Act” In certain jurisdictions,
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the MMSEA dictates when a claim is to be

paid after settlement; it remains to be seen

whether these state laws conflict with the
MSP and MMSEA federal statute. There
may be no conflict since the practical effect
of the MSP and MMSEA is to force an RRE
to withhold distribution until the reim-
bursement claim is issued by the CMS.
Therefore, the MMSEA may not be pre-
empted, and the RRE may find it difficult to
reach settlement without being exposed.

CMS Reimbursement Action

Despite its passage in 1980, the MSP was
seldom followed by insurance carriers
and self-insureds, and, until 2001, it was
rarely enforced by the CMS. See 42 US.C.
§1395y and 42 C.ER. §411, et seq. Even
after 2001, the CMS’s enforcement was
restricted to certain categories of Work-
ers’ Compensation cases, and litigation
resulted to determine the act’s applicability.
In 2003, the Medicare Modernization Act
{MMA) became law and resolved the con-
flict between the Fifth Circuit and Eleventh
Circuit as Section 301 (a) removed the word
“promptly” from the MSP statute. See Pub.
L. No. 108-173, 117 StaT. 2066, codified in
scattered sections of 42 U.S.C. §1395y. See
also, Thompson v. Goetzmann, 337 £.3d 489
(5th Cir. 2003), and U.S. v. Baxter, 345 E.3d
866 (11th Cir. 2003).

Prior to 2003, MSP law was applied so
that insurance carriers or self-insureds
were only responsible for compliance if
they could pay promptly. In cases in which
payments could not be rendered promptly,
Medicare would pay. “Promptly” was
defined under the regulations as within
120 days. See 42 C.F.R. §411.50. Since lia-
bility insurance carriers or self-insureds
usually did not pay liability claims within
that period, the law, apparently, did not
apply. By removing the word “promptly,”
Congress affirmed that Medicare is the
secondary payer in all cases in which a pri-
mary payer is available.

The MMA, at §301(b), also clarified
the meaning of “self-insured plan” as “An
entity that engages in a business, trade
or profession shall be deemed to have a
self-insured plan if it carries its own risk
(whether by a failure to obtain insurance
or otherwise) in whole or in part.” Itis now
clear that the MSP applies to liability claims
and that an RRE must reimburse Medicare

for payments it may have made related to a
liabai_!)ity claim. )

Reporting

During the investigation of a liability claim,
if the claimant is a Medicare beneficiary,
the RRE must place the CMS coordination
of benefits contractor on notice of the loss.
See 42 C.ER. §411.25(a). An RRE does not
need approval from the Medicare benefi-
ciary to make this notice. It should be noted
that the trigger to report involves whether
there is an expectation of making a pay-
ment. If there is no lighility and no expecta-
tion of making any type of payment, there
is no duty to report.

An RRE should take care to supply the
CMS with the correct ICD-9 Codes that
properly characterize the injuries related to
the accident. The CMS allows use of up to
five codes to characterize the injuries. The
CMS benefits coordinator contractor will
enter this information into a database and
aworking file s created. The information is
then transmitted to the Medicare second-
ary payer recovery contractor. The Medi-
care secondary payer recovery contractor
assembles the data and issues interim pay-
ment statements to the Medicare benefi-
ciary. An RRE may receive a copy of that
statement from the claimant or from the
Medicare secondary payer recovery con-
tractor, with properly signed consent of the
Medicare beneficiary. This process is antic-
ipated to take up to six months or longer
when the MMSEA goes into effect.

The Medicare secondary payer recov-
ery contractor will not issue a demand for
reimbursement until a case is settled. The
Medicare beneficiary is required to sup-
ply the information regarding the specific
settlement terms, including if appropriate,
attorney’s fees and expenses. Upon receipt
of this information, the Medicare bene-
ficiary will be informed of CMS’s subro-
gation rights as of that date. This right to
subrogation interest must be satisfied, con-
sistent with the CMS demand, and/or an
amount equal to the settlement payment,
if the amount is less than the CMS’s subro-
gation assertion.

Sinceitis possible that the CMS may take
the entire settlement amount, the parties to
a liability settlement need to understand
the totality of potential exposure stemming
from the MMSEA. Consequently, early
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reporting to the CMS coordinator of ben-
"~ efits contractor and subsequent follow-up

with the Medicare secondary payer recov-
ery contractor for the interim payment
statement is critical to the settlement pro-
cess’ success. The initial statement will no
doubt have errors that will require sending
a corrective letter to the Medicare second-
ary payer recovery contractor. In Tommy’s
case, his cancer treatment costs may be
intertwined with the treatment costs for his
knee. Unless Tommy’s two health issues are
segregated and addressed separately, Tom-
my’s settlement with Mary Ellen’s company
may include costs for the cancer treatment
and appropriated from the slip and fall set- i
tlement proceeds. :

To ensure the best possible settlement,
an RRE may need to work both sides of
the fence to resolve a personal injury claim
concerning a Medicare beneficiary. Most
claimants are not represented, and they
are ill-equipped to deal with the CMS reim-
bursement process. Peculiarly, an RRE may
by default become an involuntary advocate
for an unrepresented claimant, seeking to
remove unrelated care from interim state-
ments or to perfect a hardship claim. As
the CMS does not take into account prin-
ciples of fault, the total dollars available for
a claimant are limited. To encourage set-
tlement, an RRE should assist a Medicare
beneficiary.

Opportunity to Reduce Medicare’s
Reimbursement Amount

As alluded to, there is no allocation of fault
by the CMS in a liability seftlement. The
CMS ignores the parties” allocation ina pri-
vate settlement agreement or by a court or-
der. The CMS’s position is that it is entitled
to proceeds of the entire settlement, or at
least in an amount that equals the amount
that Medicare has already paid. The only ex-
ception is a case that has been tried to spe-
cial verdict in which the damageshave been
allocated between medical expenses and
other damage elements. In this situation,
the CMS will only appropriate the medical
damages allocation for its recovery.

The CMS demand may be reduced
through a hardship petition, to decrease
Medicare’s rejmbursement amount. There
is also a reduction for cost a claimant pays
to an attorney, called a procurement cost,
if the Medicare beneficiary had an attorney.

See 42 C.ER, §411.37(c). Barring these two
narrow reductions, the amount stands and
must be paid. Assuming the CMS will not
compromise on the Medicare reimburse-
ment amount as of the time of settlement,
the minimum threshold for settlements
of personal injury claims with a Medi-
care beneficiary could increase to effec-
tively equal the reimbursement amount.
Thus, after July 1, 2009, a “nuisance value
settlement” will have to equal an amount
in excess of Medicare’s subrogation right
as of the date of the settlement, regardless
of admission or assessments of liability
for the personal injury claim. Otherwise,
why would a Medicare beneficiary accept
a settlement in which he or she receives no
money?

All RREs are disadvantaged in this pro-
cess, since they are not entitled to the infor-

mation from the Medicare secondary payer.

recovery contractor without the consent of
the Medicare beneficiary. See Privacy Act of
1974, Public Law No. 93-579, 88 StaT. 1897
(Dec. 31, 1974). If a Medicare beneficiary is
not vigilant, the MMSEA is sure to impact
the settlement. It is difficult to understand
how a settlement could be reached if the
RRE is not privy to the basic informa-
tion contained in the Medicare secondary
payer recovery Contractor’s interim state-
‘ment. There will be a lot of consternation
over access to this information since itis an
important exposure element for the RRE, if
the Medicare beneficiary fails to properly
reimburse Medicare within 60 days of pay-
ment. See 42 C.ER. 411.24 (h).

When Can Liability Files Be Glosed When

the Claimant Is a Medicare Beneficiary? -

Even if the parties are able to reach a set-
tlement agreement, the next roadblock is
whether distribution of the proceeds should
occur before the CMS issues its reimburse-
ment demand letter. MMSEA reporting
will cause reluctance on the part of the
RRE to distribute the settlement without
adequate assurance that it will not have to
pay again. There are limited ways this can
be accomplished. First, an RRE can issue
a two-party check payable to the CMS and
the Medicare beneficiary. However, a statc’s
escheatment law may be implicated if the
check is not negotiated in a timely mannes,
involving the state in the process. Another
method is to demand indemnity from the

claimant in a release agreement, but ifthe .
CMS is not able to secure the funds, an RRE

will prc‘?ﬁfably not fage any better in a col-.

lection process eithef. Finally, an RRE can

simply hold on to the funds until the CMS

has properly responded with its demand,

which offers the most security, although

still fraught with exposure.

With the third option, the RREis a trus-
tor of an involuntary trust arrangement.
These funds cannot be distributed without
approval of the Medicare beneficiary, and if
they are released without approval, it could
subject the RRE to trujtor liability. One
theory of Liability arises by not allowing
the Medicare beneficiary sufficient time to
present his or her hardship case or reduc-
tion for procurement costs. The CMS will
not consider these beneficiary requests-
after receipt of the funds, and they are
deemed waived. '

42 C.ER. §411.24(i) requires an RRE to
pay the reimbursement amount, even if it
already has paid the Medicare beneficiary.

This regulation is problematic because it

forces the RRE to retain the funds to avoid
paying the CMS again. Since the CMS has
no obligation to respond within a partic-
ular time period, costs will increase as
claims will unquestionably take longer
to close. Contingent liability will exist, as
the shelf life of claims will likely increase,
necessitating larger reserves to cover these
exposures. . o
Returning to Mary Ellen, she may have
settled her case with Torhmy, but will have
to wait to distribute funds. Such files are
held in open status with active reserves.
These reserves generate exposure that
increases over time. Until paid, there is a
possibility the settlement may be rejected
or a demand for it is amended. Until the
Medicare secondary payer recovery con-
tractor issues a demand letter, the case is
not “actively” settled. Mary Ellen’s desire to
close the claim’s file at the end of the quar-
ter will certainly be frustrated as the CMS
may take four, and ‘possibly up to eight
months to finalize its demand. The CMS
estimates that about 2.7 million liability
cases will be reported under the MMSEA.
The data will then be sent to the Medicare
secondary payer recovery contractor for
recovery processing. This additional work,
without additional staff or budget for the .
Medicare secondary payer recovery con-
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tractor, will result in even more delay, pos-
sibly 12 to 18 months, before a response is
received. As mentioned, the CMS is under
no required time frame to respond.

Furthermore, Mary Ellen is required to
electronically report the settlement as she
has reached a “total payment obligation
to the claimant.” See User Guide (Version
1.0), at 111. It does not matter if she has not
issued the settlement payment. The CMS
wants to know about the total payment
obligation to the claimant, even if funds
are withheld, so it may begin the recovery
process as it deems appropriate. The obli-
gation for electronically reporting the set-
tlement amount rests solely with an RRE
and cannot be transferred to the claimant
or the claimant’s attorney. Anyone con-
nected with a claim still has an obligation
to manually report. This reporting protocol
is in effect for both non-litigated and liti-
gated claims. Parties as such will be auto-
matically locked into a second round of
negotiations, resulting in distaste for hand-
ling Medicare beneficiary losses.

The Medicare reimbursement obligation
is no longer an administrative function that
can be addressed by the Medicare benefi-
ciary’s attorney on the back end. Norisita
subject that RREs can address through an
indemnification clause in its relcase agree-
ment. Rather, it has evolved into one of the
most demanding conditions precedent in
any settlement agreement, often requiring
counsel to affirmatively notify the CMS of
plaintiffs who are settling and then to pro-
actively satisfy the CMS's interests prior to
disbursement of settlement proceeds to any
plaintiff that is a Medicare beneficiary.

Medicare’s Interest with

Regard to Future Medical

Medicare secondary payer laws require that
Medicare’s interest be taken into consider-
ation when resolving a liability and work-
ers’ compensation case. If Mary Ellen were
handling a worker’s compensation case, her
ability to navigate this process is guided
by the CMS memoranda that specifically
set forth the steps required to obtain com-
pliance. For Mary Ellen’s liability case, no
such guidance is provided, which leads to
significant questions about exposure post-
settlement. Mary Ellen will need to deter-
mine on her own how to satisfy the law, and
there is no safe harbor for her decision.
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There is an increased responsibility
to clearly understand the health condi-
tion and prognosis of a given claimant.
The health condition and future medical
responsibility must be reviewed, indepen-
dent of liability determination, and must
be assessed and documented in some man-
ner. How that documentation should occur
is subject to debate and beyond the scope
of this article. Suffice it to say that it will
be an issue in every settled case involving
a Medicare beneficiary as each party will
have a different perspective, which must
somehow be reconciled. If not properly
addressed, the CMS could terminate future
benefits related to an injury or file a recov-
ery action for mistaken payments it may
make for those future benefits. If a recov-
ery action is pursued, the statute empowers
the CMS to recover double damages. See 42
C.ER. §411.24(c)(ii){2).

Mary Ellen, therefore, cannot, with
confidence, resolve her case with Tommy,
unless Tommy returns to his pre-accident
condition, there are no planned future
medicals, and medical information to sup-
port that conclusion is documented. As
presented here, Tommy is not at his pre-
accident health condition—he has ongo-
ing problems with his knee. This situation
creates a dilemma for the practitioner that
will need to be addressed on a case by
case basis. If improperly assessed, Mary
Ellen could expose her RRE. Thus, the case
remains a quagmire. Future medical costs
are anticipated that can be directly traced
to the tort in question.

MSP Private Gause of Action

The MSP statute allows for a private cause
of action against an RRE that fails to reim-
burse Medicare or otherwise make pri-
mary payment. See 42 U.S.C. §1395y(b)(3)
(A). Tommy can sue to recover in damages
twice the amount, if his Medicare benefits
are suspended because the agreement did
not properly protect Medicare’s interest.
Not only does Tommy have that right, but
the government does, as well.

The private cause of action is not lim-
ited to filing against an RRE as it stands
today. Anyone involved in the settiement
of a claim with a Medicare beneficiary is
potentially a defendant. Plaintiff§” law-
yers, defense lawyers, insurance carriers,
self-insureds, third-party administrators,

and other entities falling under-the aus-
pice of an RRE are equally responsible and

' exposéd. See 42 C.ER. 41124 (g); see also

42 CER. §411.26*'“(a). This exposure cre-
ates an ineffective right to counsel in every
case. As mentioned, the rules are notdevel-
oped in thisarena, and it will be difficult to
obtain an agreement about what needs to
be done in any case, especially one of sig-
nificant value.

_ Gonclusion

The enactment of MSP in 1980 was created,
in part, to continue Medicare’s attempt to
curb rising costs. The MSP provided pro-
tection for Medicare in cases in which
Medicare beneficiaries suffered personal
injuries requiring medical treatment under
circumstances in which a third party was
responsible for the accident or injuries,

‘similar to the protection that the origi-

nal Medicare Act provided to work-related
injuries. The MSP statutes have been rein-
forced through the MMSEA, and generally
require insurers and self-insurers to pay
for a Medicare beneficiary’s treatment if
another plan—workers’ compensation, lia-
bility, self-insured or no-fault—has, or can
be reasonably expected to have, respon-
sibility for making medical payments. In
those instances, Medicare becomes the sec-
ondary payer, and the plan becomes the
primary payer responsible for the costs of
the claimant’s medical care. With the pas-
sage of the MMSEA and ifs enforcement of
increased requirements to protect Medi-
care’s interests, RREs will now have addi-
tional duties to investigate personal injury
claims.

Medicare should be reimbursed for
monies it paid on behalf of a beneficiary
if the injury was caused by an RRE. The
way the federal government is collecting
this money, however, leads to the compli-
cations discussed above. The hypothetical
fact pattern described was purposefully
uncomplicated. What happens if Tommy
is re-injured, while at a nursing home, as
a result of the nursing home’s negligence?
What if Mary Ellen is one of two or more
potential defendants, separate RREs that
each need to report to the CMS? There is
no question that nuisance value settle-
ments cannot be entered into after July 1,
2009. This will have the effect of keeping
monies in the reserves of insurers and self-

- — : | |
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file submission-time-

* With its expanded enforcement
uthority, civil penalties and broad
cope, the Medicare, Medicaid, .
nd SCHIP Extension Act of 2007. .
MMSEA): will ‘have a-sweeping’
mpact: on. insurance-comparies
ng: self-lnsured compames This. -
1II usherln afundamental change. i
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insurers alike, which is the exact opposite
effect anticipated by the government. In
turn, those most vulnerable in our soci-
ety will be harmed from the delays caused
from unintentional consequences of the
MSP and MMSEA. Aside from the fact that
RREs will have difficulty closing their files,
the normal “churn” of the settlement econ-
omy will also be impacted, grinding to a
halt. The CMS estimates 2.7 million cases
are reported each year. ASmore of the baby
boomers retire, that number will increase
exponentially. If the settlement economy
is interrupted by significant delay, espe-
cially in these uncertain economic times,

ame within: sach quarterfor sub- b
‘mlttlng reportabte cEarms '

‘arte 0 correct |t Ttis an openj .
question’as to what would happen.:
‘if the information is not corrected"_
fafter that quarter

Report Tlmmg
.-_{iCMS will also dictate when thls re- ;

d data protocols that
e from RREs. The-in-:
be: reported mcludes
c '_mformatlon ‘some

ation. Work fiows Iét,f :
tions. will-have to bej__:-{-
low_ for the proper,

what is the real cost of the Medicare, Med-
icaid, and SCHIP Extension Act of 2007?
Other methods exist for the simple recov-
ery of these entitlement payments. We
have experience working with them every
day in our practices when working with
state Medicaid agencies. If Medicare could
imitate these its recovery processes, in a
manner similar to the Medi-Cal recovery
process, formulas could be used to auto-
matically apply what is owed to Medicare.

" The process would allow finality without

interference in settlements, promoting the
important public policy of encouraging
settlements.

quired_information. must: be sub-
“mitted. In cases in which nomoney -
i paid on.the claim at all until the -
time of settlement, RREs will only
be required to:report on.a claim
at-ihe time of. settlement judg- .
“_ment, award-or other payment. -
.Technrcalty, and dlsavewmg the
ahove advice with respect to re :
porting early; an RRE s ot e
“guired o report until the-case |
'.".settles However, in. instances o
a ongomg responsrhtllty for medrca
-'=:.payments the CMS will require rg= -
o ;-portlng immedlately andn settle _

-rpmnt the RRE ntljst -reporiihe: te
;. } ' mlnatlon of medlcal payments:.

) the - MMSEA reportmg_and doe
not religve an RRE of any respon
_ Slbillty under the Medicare:Sec
ondary Payer process For: Ilabﬂlty-":)
cases with a one-time settlement, |\
the- smtlat threshotd for:bodily in-
Jury: paymentis $5,000, ‘between
iy, 2009-December 31, 2010.

For the next two years, the amount -
-is reduced to $2,000 for year two :
and to $600:for year three. There”
is no threshold for-ongoing -re- :
sponsibilityfor;me‘dica|s‘.'r P

'Query Function e
. The CMS will make avaﬂabie a

process by whlch anRRE can ver-»-,;

Zreportmg prccess must somehow
. ‘account for such.false’ negatw 3
wrth contlnued inquiries. -

Change is needed to avert disastrous
unintentional consequences and a coali-
tion of trade associations, insurers, self
insureds, third-party administrators, MSAs
and attorneys has come together to lead the
reform. The Medicare Advocacy Recov-
ery Coalition (MARC) has already made a
positive impact to change the law and will
continue to raise awareness about its pres-
ent consequences. For more information
about MARC, see http://www.marccoalition.
com. There are no sides to this issue. Our
collective effort can make a difference. Itis
not an option to do nothing. We are all at
risk for “Medicare Impossible.” ]
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